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Shawn Stevens appeals from the circuit court's judgment entered upon a jury
verdict in favor of Markirk Construction, Inc. and Damar, Inc. on Stevens's claim for
fraudulent misrepresentation. Stevens contends the circuit court erred in refusing to

submit his proposed verdict directing instruction.

REVERSED AND REMANDED.

Division Three holds:

While the general intent standard necessary to sustain a claim of fraudulent
misrepresentation is the speaker's knowledge of the falsity of the representation or
ignorance of its truth, where the misrepresentation is a promise of future conduct, a
showing of intent not to perform at the time the promise was made is required. The
circuit court found the alleged misrepresentation at issue in this appeal to be a promise

of future conduct and, thus, instructed the jury on the more stringent scienter



requirement. Stevens, however, pled and presented the alleged misrepresentation as
one of existing fact. Thus, Stevens was entitled to have the jury instructed on the
general scienter requirement, and the court erred in failing to give his requested

instruction. The judgment is reversed and the cause is remanded for a new trial.
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